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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD SEP 232005STATE OF ILLINOIS

CommonwealthEdisonCompany, ) Pollution Control Board
)

Petitioner, )
)
) PCBNo. 04-215

v. ) (TradeSecretAppeal)
)
)

Illinois EnvironmentalProtectionAgency, )
)

Respondent. )
)

COMMONWEALTH EDISON COMPANY’S

MOTION TO STAY PCB 04-215

Pursuantto 35 Ill. Admin Code § 101.514, CommonwealthEdisonCompany(“CornEd”)

respectfullysubmitsthis Motion to StayPCB04-215 andherebystatesasfollows:

1. OnJanuary30, 2004, CornEdsubmittedexcerptsfrom aContinuingPropertyRecord

(“CPR”) andGeneratingAvailability DataSystem(“GADs”) datarelatedto six coal-fired

generatingstationsformerlyownedby ComEdto theUnitedStatesEnvironmentalProtection

Agency(“USEPA”) in responseto aCleanAir Act § 114 InformationRequest(“Information

Request”).ComEdconspicuouslymarkedthematerials“confidential businessinformation.”

ComEdsubmittedacourtesycopyto theIllinois EnvironmentalProtectionAgency(“IEPA”).

2. By letterdatedFebruary26,2004, EPA requestedthat CornEdsubmita statementof

justificationdescribingwhy theexcerptsfrom theCPRandtheGADs dataaretradesecrets.

IEPA requestedthis substantiationbecauseofaFreedomof InformationAct (“FOIA”) requestit

receivedfrom theSierraClub seekingreleaseof ComEd’sresponsesto theInforrnationRequest.

3. On March 11, 2004, in responseto EPA’s request,CornEdsubmittedits statementof

justificationpursuantto 35 Ill. Admin. CodePart 130.
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4. On April 28,2004, IEPA deniedComEd’stradesecretclaimsandstated,without

explanation,that thecompany’sInformationRequestresponseswerenot exemptfrom disclosure

under35 Ill. Admin. CodePart 130.

5. OnJune2, 2004,ComEdfiled apetitionfor reviewoftheIEPA’s denialoftrade

secretprotectionto excerptsfrom theCPRandGADs data. The Illinois Pollution ControlBoard

(“Board”) acceptedthepetitionfor hearing,andComEd’sappeal,PCB04-215,is currently

beforetheBoard. To date,theBoardhasruledon certainproceduralmotionsbut hasnot yet

engagedin asubstantivereviewof IEPA’s ruling andofCornEd’stradesecretclaims.

6. OnJune30,2005,ComEdreceivedaletter from USEPArequestingComEdto

providetheagencywith information supportingits claimsthat theCPRandGADs datawere

confidentialinformationexemptfrom disclosureunderthefederalFOIA (5 U.S.C. § 552 ~q.)

and40 C.F.R. § 2.201 et~çq. At that time, ComEdlearnedthat on May20, 2004,just three

monthsafterSierraClub hadsubmittedaFOIA requestto EPAseekingaccessto ComEd’s

InformationRequestresponses,SierraClub had filed an identicalrequestwith USEPA.

7. By letterdatedAugust5, 2005,ComEdsubmittedto USEPAasubstantiationof its

confidentialityclaims.

8. Presently,both theBoardandUSEPAsimultaneouslyareengagedin proceedings

involving thesameparty in interest(ComEd),thesameFOIA requestor(SierraClub), and

substantiallysimilar determinationsof confidentialitywith respectto theCPRandGADs data.

Thefactsandclaims at issuein thestateandfederalproceedingsare closelyrelated.

9. Moreover,theapplicablelegal standardsgoverningboth theBoard’stradesecret

determinationandthefederalconfidentialitydeterminationare substantiallysimilar. TheBoard

hasin otherinstanceslookedto federaldeterminationsof confidentialityunderthefederalFOIA
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wheninterpretingits own tradesecretprovisionsunder35 Ill. Admin. CodePart 130. ~

Monsantov. Illinois EPA etal., PCB85-19(1985);OutboardMarineCorp. v. Illinois EPA et al.,

PCB 84-26(1984).

10. Pursuantto 35 Ill. Admin. Code§ 101.514,ComEdherebyrequeststhat theBoard

stayPCB04-15pendingresolutionofthefederalCBI determinationprocess.TheBoardmay

appropriatelygranta stayof its ownproceedingto avoid inefficient allocationsofresourcesand

“potentiallywastingadministrativeresources.”Midwest GenerationEME, LLC v. Illinois EPA,

PCB04-185(2005).

11. Grantingastayin this casewould avoid thecostlyandinefficient allocationof

resourcesthat is necessarilyresultingfrom duplicativeproceedings;avoidpracticaldifficulties

that might arisefrom contraryFOIA determinationsby stateandfederalagencies;andallow the

Boardto beinformedby a closelyrelatedfederaldetermination,

12. ComEdhasfiled contemporaneouslywith this motion a StatusReportanda

Memorandumin Supportof CommonwealthEdisonCompany’sMotion to StayPCB04-215.
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WHEREFORE,ComEdrespectfullyrequeststhat, pursuantto 35 Ill. Adrnin. Code§

101.514,its Motion to StayPCB04-215be granted.

September23, 2005

COMMONWEALTH EDISONCOMPANY

SidleyAustin Brown & Wood LLP
lOS. Dearborn
Chicago,Illinois 60603
(312)853-7000

Attorneysfor CommonwealthEdison
Company

Respectfullysubmitted,

B~’ronTF. Taylor
RoshnaBalasubrarnanian
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)
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)
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MEMORANDUM IN SUPPORT OF
COMMONWEALTH EDISON COMPANY’S MOTION TO STAY PCB O4~215

CommonwealthEdisonCompany(“ComEd”), by andthroughits attorneys,

SidleyAustin Brown & WoodLLP, respectfullysubmitsthis Memorandumin Supportof its

Motion to StayPCB04-215.

I. FACTS

In 2003, ComEdreceivedaCleanAir Act § 114 Requestfor Information

(“Information Request”)from theUnitedStatesEnvironmentalProtectionAgency(“USEPA”).

TheInformationRequestsoughtinformationregardingsix coal-firedgeneratingstationsowned

by ComEduntil 1999andcurrentlyownedby Midwest GenerationEME, LLC.1 In theresponse

ComEdsubmittedto USEPAon January30, 2004,ComEdincludedcertainfinancialand

businessdata,markedconspicuouslyas“confidential businessinformation”(“CBI”), that

includedexcerptsfrom a ContinuingPropertyRecord(“CPR”) andfour yearsof Generating

Availability DataSystem(“GAD5”) data(collectively,the“Confidential Articles”). TheCPR

excerptsarecompilationsCornEdpreparedof detailedfinancialinformationrelatingto

‘Thesix electricgeneratingstationsnamedin the InformationRequestwere: Crawford,Joliet, will County,
Waukegan,Fisk,andPowerton.
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expendituresand investmentsat thesix stations. TheCPRidentifiedadditionsandtransfers

worth $100,000ormorethathadtakenplaceat eachof thefacilities overapproximately25

years. TheGADs datacompilationsrevealedinformationconcerningplannedoutagehours,

forcedoutagehours,maintenanceoutagehours,andtotal unit deratcdhoursfor eachgenerating

unit at eachstation. At USEPA’s suggestion,CornEdsentan identical copyofits Information

Requestresponsesto theIllinois EnvironmentalProtectionAgency(“IEPA”).

A. IEPADenial ofTradeSecretStatus

By letterdatedFebruary26, 2004,EPA askedComEdto providea statementof

justification for its confidentialityclaimsfollowing theagency’sreceiptofaFreedomof

InformationAct (“FOIA”) Requestfrom theSierraClub for CornEd’sInformationRequest

responses.Specifically, IEPA statedthat, pursuantto therequirementsoftheIllinois

EnvironmentalProtectionAct (hereinafterreferredto asthe“Illinois Act”), 415 ILCS § 7, and

theIllinois Pollution ControlBoard’s(“IPCB’s” orthe“Board’s”) implementingregulations,

codified at 35 Ill. Admin. Code§ 130.201 et~çq.,ComEdmustsubmita“trade secret”

justification.2

OnMarch 11, 2004, ComEdsubmitteda statementofjustificationpursuantto 35

Ill. Admin. CodePart130, as requestedby IEPA. In its statement,ComEdset forth the legal

requirementsfor tradesecretstatusandarguedthat thoserequirementsaresatisfied.

Specifically,ComEddetailedits corporatepoliciesgoverningthehandlingofsensitive

informationandset forth themeasuresusedto protecttheconfidentialCPRandGADs data,

ComEd’sjustificationdiscussedthecompetitivevalueofthe informationandinformedIEPA

2 IEPA requesteda tradesecretjustificationdespiteCornEd’slabelingof the ConfidentialArticles as“confidential

businessinformation.” As such,CornEdprovidedits justificationpursuantto 35 III. Admin. CodePart 130.
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that releasingits informationwould placeCornEdat an economicdisadvantage,sinceinformed

observersand competitorscouldascertainoverall businessstrategies,alterbiddingpractices,and

inferoperationalplansfrom a reviewofthesematerials.

OnApril 28,2004,IEPA deniedCornEd’stradesecretclaimsandstatedthat the

ConfidentialArticleswere, in theagency’sdetermination,not exemptfrom disclosureunderthe

Illinois Act. In its denial,theagencysimplystated,trackingtheregulationswithout explanation,

that CornEdfailed to adequatelydemonstratethat theinformationhadnotbeendisseminatedor

published,that theinformationhascompetitivevalue,andthat the informationwasnot

“emissionsdata.”

B. Petitionto IPCB for ReviewofIEPA Initial Determination

OnJune2, 2004,ComEdtimelypetitionedtheIPCB to reviewIEPA’s ruling and

reversethenegativetradesecretdetermination,or alternatively,to remandthecasefor a

determinationofthearticles’ exemptionfrom disclosureundertheconfidentialbusiness

informationprovisionsof theIllinois FOTA (5 ILCS § l40/7(l)(g)) and2 Ill. Admin. CodePart

1828. In an orderissuedon June17, 2004,theIPCBacceptedfor hearingthepetitionfor review

andagreedto examinewhethertheConfidentialArticlesarein fact tradesecretsand,therefore,

exemptfrom disclosureundertheIllinois Act. TheBoardfurthergrantedCornEd’srequestthat

thehearingbe conductedin cameraandorderedIEPA to continueprotectingthe claimed

informationasconfidentialduring theBoard’sreview. TheBoardhasruledon certain

proceduralmotionsbut hasnotyet engagedin a substantivereviewof IEPA’s ruling andof

ComEd’stradesecretclaims.
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C. USEPA Proceeding

OnMay20, 2004,just threemonthsafterSierraClub had submitteda FOIA

requestto IEPA seekingaccessto CornEd’sInformationRequestresponses,SierraClub filed a

similarrequestwith USEPA. Both FOLk requestssoughtaccessto thesamedata. CornEdwas

notmadeawareofSierraClub’s federalFOIA request,however,until June30, 2005,thedateon

which CornEdreceiveda USEPArequestfor substantiationof its confidentialityclaims.

Specifically,by letterdatedJune29, 2005, USEPArequestedthat CornEdprovidetheagency

with supportinginformationrelatedto its claimsof confidentiality,pursuantto 40 C.F.R. § 2.201

~4~çq.,so thatUSEPAcanmakea determinationasto whetherit mustprovidecopiesof

CornEd’sresponsesto theFOIA requcstor. By letterdatedAugust5, 2005,CornEdsubmitteda

substantiationof its confidentialityclaimsunderFOIA to USEPA. In particular,CornEddetailed

both its policiesfor keepingtheCPRandGADs dataconfidential,andits legal andpractical

explanationsofhow theinformationqualifiesfor protection. USEPAhasnot yet issuedits

determinationofComEd’sCBI claims.

II. ARGUMENT

Pursuantto 35 Ill. Admin. Code § 101.514, CornEdmovesthis Board for aStay

ofPCB04-215pendingresolutionofthefederalCBI determinationprocess.At this time,both

theIPCB andUSEPAcurrentlyare engagedin proceedingsinvolving thesameparty in interest,

thesameFOTA requestor,andsubstantiallysimilardeterminationsof confidentialitywith respect

to asinglesubmissionof data. Grantinga staywould (1) avoid thecostlyandinefficient

allocationofresourcesthat is necessarilyresultingfrom duplicativeproceedings;(2) avoid
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practicaldifficulties thatmight arisefrom contraryFOIA determinationsby stateandfederal

agencies;and(3) allow theBoardto be informedby acloselyrelatedfederaldetermination.

TheBoardmayallow a staywhereasubstantiallysimilar matteris

pendingin adifferentforum, soasto avoidthepracticaldifficulties andinefficienciesthat result

from duplicativeproceedings.See35 Ill. Admin. Code§ 101.514;MidwestGenerationEME.

LLC v. Illinois EPA, PCBNo. 04-185(2005)(staygrantedat IPCB’s own motion to “avoid

potentiallywastingadministrativeresources”).SeealsoVillage ofMapletonv. Cathy’sTap,313

Ill. App. 3d 264, 268 (3d Dist. 2000)(staygrantedto cemove“the chanceof conflicting

judgment”in contemporaneous,•similarfederalproceeding).A duplicativeproceedingis defined

asamatter“identical orsubstantiallysimilar to onebroughtbeforetheBoardvranvtherforum.”

35 Ill. Admin. Code§ 101.202. Illinois courtshaverecognizedthat this rnultiplicity resultsin an

inefficient expenditureof resourcesfor notonly theforurns,but theparties,who mustpreparefor

bothproceedings.Mapleton,313 Ill. App. 3d at 268 (multiplicity of litigation is avalid

considerationin grantingmotionsto stay).

A substantiallysirnilarproceedinginvolving CornEd’sconfidentialityclaimsis

currentlyunderway at the federallevel. SinceAugust5, 2005,thedateon which CornEd

submittedits substantiationletter,USEPAhasbeenengagedin an analysisoftheconfrdentiality

of ComEd’sCPRexcerptsandGADs data. This evaluationwaspromptedby SierraClub’s

FOIA request,identical to theone sentto IEPA, for CornEd’sInformationRequestresponses.

The ConfidentialArticlesat issuein both theIPCB andtheUSEPAproceedingsareidenticaLIn

fact, thedocumentsreviewedby IEPA, and on appeal,by theBoard,arephotocopiesofthe

responsesComEdsubmittedto USEPApursuantto the § 114 InformationRequest.
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Not only do thestateandfederalproceedingssharefactual commonality,the

applicablelegal standardsgoverningbothconfidentialitydeterminationsaresubstantiallysimilar.

SeeMonstantov. Illinois EPA et al.,PCB85-19 (l985)(citing federaljudicial interpretationsof

thefederalFOLk in supportofrulingunder35 Ill. Admin. CodePart120); OutboardMarine

Corp. v. Illinois EPAet al., PCB 84-26(1984)(”TheBoardnotesthat [its] broadconstructionof

standing[under35 Ill. CodePart 120] comportswith thefederalcourts’ interpretationof

standingunderthe[federal] “Freedomof InformationAct” (5 USC552, asamended)”). Seealso

Cooperv. Illinois Dep’t oftheLotteryetal.. 640 N.E.2d1299, 1303(Ill. App. Ct. 1stDist.

1 994)(citingfederalFOIA caselawin tradesecretanalysisunderIllinois FOIA). Both the

Board’stradesecretregulations,codified at 35 Ill. Adrnin. CodePart 130, andsimilar trade

secretprovisionsin theIllinois Freedomof InformationAct, 5 ILCS § 140/7(l)(g),are

frequentlyinterpretedby theBoardandby Illinois courtswith referenceto federalanalysesof

analogousfederalFOIA standards.Id. In MonsantoandOutboardMarineCorp., for example,

theIPCB consideredfederalcasesinterpretingthefederalFOIA asguidesduring its own

analysesofthe tradesecretprovisionspromulgatedunder§ 7 oftheIllinois Act. Similarly,

Illinois courtshaveroutinelyheldthat“caselaw construingthefederalstatuteshouldbeusedin

Illinois to interpret[the Illinois FOIA].”3 ~ Cooper,640N.E.2dat 1303;Roulettev. Dep’t of

CentralMgmt. Services,490 N.E.2d60, 64(111.App. Ct. 1st Dist. 1986). Achieving“consistent

construction”betweendeterminationsofconfidentialityat thestateandfederallevelsin this case

would be facilitatedby a stay,whichwould allow theIPCB to be informedbythefederal

confidentialitydeterminationduring its ownanalysis. Stateddifferently, failure to grantastay

Indeed,theIllinois FOIA exemptsfrom disclosure“[i]nformation specificallyprohibitedfrom disclosureby
federalor Statelaw o rulesorregulationsadoptedunderfederalor Statelaw.” 5 ILCS § 14O/7(I)(a)~$~~ 2 III.
Admin. Code § 1828.202(a)(l)(A).
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will resultin two adjudicatorybodiesundertakingsimilar reviewsofthefacts,therecord,andthe

applicablelaw, without thebenefitoftheother’sprecedent.

An additionalpragmaticconsiderationcounselsin favor ofstayingPCB04-215.

A stayoftheBoardproceedingsavoidstheserious,practicaldifficulties that couldarisefrom

contrarydeterminationsby thetwo forums. Contrarydeterminationscould resultin therelease

of CornEd’sconfidentialinformationat thefederallevel butnot at thestatelevel, or vice versa.

Suchan outcomenot only placesComEdat risk ofcompetitivedisadvantage,it provides

incentivefor FOIA requestorsto circumventoneagency’sconfidentialitydeterminationsby

simplydirectingtheirrequeststo anotheragency.Principlesofcornitycautionagainstcontrary

determinations,atleastwhereastayofoneproceedingremainspossible. See~ Mather

InvestmentProperties,L.L.C. v. Ill. StateTrapshooters,PCBNo. 04-29(2005). Although

CornEddoesnot contendthat theBoardwould beboundby USEPA’sor a federalcourt’s

determination,principlesof comity encouragetheBoardto considerthatdetermination.

Further,theBoardneednot relinquishjurisdictionby grantinga stay. See~

Pearlv. BicoastalCorp. etal., PCBNo. 96-265(1 997)(Boardretainedjurisdictionoverclaims

but consentedto parties’ requestfor stayto awaitdevelopmentsin stateremediationprogramand

to awaitfederalcourtdeterminationof whetherthatcourtwould exercisesupplemental

jurisdictionoverstatelaw claimsalso at issuein theBoardproceeding,eventhoughfederal

complaintwaslater-filed). Rather,astayaffordstheBoard an opportunityto considerthe

federaldeterminationduring its analysisandwouldpermit theBoardto issueafully informed

decision.Justasconfidentialitydeterminationsamongvariousstateagencies,including IEPA
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andIDNR, arecoordinatedpursuantto stateregulations,seec~.g,35 Ill. Admin. Code § 132.216,

similar coordinationofstateandfederaldeterminationsmakessense.4

* * *

WHEREFORE,CornEdrespectfullyrequeststhat,pursuantto 35 Ill. Admin.

Code§ 101.514,theIPCB grantCornEd’sMotion to StayPCB04-215 pendingresolutionofthe

federalCBI determinationprocess.

Respectfullysubmitted,

COMMONWEALTH EDISONCOMPANY

By: ____________________________

Byron F. Taylor
RoshnaBalasubramanian
SidleyAustin Brown& Wood LLP
10 SouthDearborn
Chicago,Illinois 60603
(312)853-7000

Attorneysfor Commonwealth
EdisonCompany

September23, 2005

435 Ill. Admin. Code § 130.402furtherprovidesthat

Any informationaccordedconfidentialtreatmentmaybe disclosedor transmittedto otherofficers,
or authorizedrepresentativesof this Stateor ofthe UnitedStatesconcernedwith or for the

purposesof carrying out the [EnviroiimentalProtection]Act or the federalenvironmentalstatutes
andregulations;provided,however,that suchinfonnationshall beidentified asconfidentialby the
Board,asthecasemaybe [415 ILCS 5/7(e)1.(emphasisadded).

8



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CommonwealthEdisonCompany, )
)

Petitioner, )
)
) PCB No. 04-215

v. ) (TradeSecretAppeal)
)
)

Illinois EnvironmentalProtectionAgency, )
)

Respondent. )
)

STATUSREPORT

Now comesCommonwealthEdisonCompany(“ComEd”) andfiles a StatusReportin

conformancewith therequirementsof 35 Ill. Admin Code § 101.514.

1. On January30, 2004,CornEdsubmittedexcerptsfrom a ContinuingPropertyRecord

(“CPR”) andGeneratingAvailability DataSystem(“GAD5”) datarelatedto six coal-fired

generatingstationsformerlyownedby ComEdto theUnitedStatesEnvironmentalProtection

Agency(“USEPA”) in responseto a CleanAir Act § 114 InformationRequest(“Information

Request”).CornEdconspicuouslymarkedthematerials“confidential businessinformation.”

ComEdsubmittedacourtesycopyto theIllinois EnvironmentalProtectionAgency(“IEPA”).

2. By letterdatedFebruary26, 2004, EPArequestedthat ComEdsubmita statementof

justificationdescribingwhy theexcerptsfrom theCPRandtheGADs dataaretradesecrets.On

March 11, 2004, in responseto IEPA’s request,CornEdsubmittedits statementofjustification

pursuantto 35 III. Admin. CodePart 130.

3. OnApril 28, 2004,IEPA deniedComEd’stradesecretclaimsandstated,without

explanation,that thecompany’sInformationRequestresponseswerenotexemptfrom disclosure

under35 III. Admin. CodePart 130.

4. OnJune2, 2004,CornEdfiled with theIllinois Pollution ControlBoard(“Board” or

“IPCB”) apetitionfor reviewof theIllinois EnvironmentalProtectionAgency’s(“IEPA’s”)

denialofCornEd’stradesecretclaims. In its petition,ComEdrequestedtheBoardto reverse
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EPA’s tradesecretdeterminationor, alternatively,to remandthecasefor adeterminationofthe

articles’ confidentialityundertheconfidentialbusinessinformationprovisionsoftheIllinois

FreedomofInformationAct (“FOIA”)(5 ILCS § 140/7(1)(g))and2111. Admin. CodePart 1828.

5. OnJune17, 2004,theBoard acceptedthepetitionfor hearing.ComEd’sappealof

IEPA’s tradesecretdeterminationis docketedasPCB04-215.Thisappealhasbeenassignedto

IPCB HearingOfficerBradleyP. Halloran. To datein thematterofPCB04-215, theBoardhas

ruledon certainproceduralmotionsbut hasnotyet engagedin a substantivereviewof IEPA’s

tradesecretdeterminationandofComEd’sconfidentialityclaims.

6. Also in its June17, 2004Order,theBoardrequestedthepartiesto addresswhether

consolidationofPCB04-215andafactuallyrelatedproceeding,docketedat PCB04-216, was

appropriate.PCB04-216involvesareviewof IEPA’s denial oftradesecretclaims,asserted

with respectto thesameCPRat issuein PCB04-215,by thesix coal-firedgeneratingstations’

currentowner,Midwest GenerationEME, LLC (“Midwest Generation”).

7. OnJuly 26, 2004,pursuantto theBoard’sOrder,thepartiesfiled thefollowing

motions:EPA filed amotion recommendingconsolidationof PCB04-215andPCB04-216;

bothComEdandMidwest Generationfiled motionsopposingconsolidation.

8. On July 7, 2005, theBoardissuedan Orderdecliningto consolidatePCB 04-215and

PCB04-216.

9. A secondproceduralmatteron whichtheBoardhasruled involvesSierraClub’s

Motion to Intervenein PCB04-215,filed June21, 2004. SierraClub claimedan interestin the

proceedingsbecauseit hadfiled aFreedomof InformationAct (“FOLk”) requestseekingaccess

to CornEd’sInformationRequestresponsesatissuein PCB04-215. On July 7,2004,CornEd

filed amotion opposingSierraClub’s requestto interveneandsuggestedthat SierraClubbe

allowedto participateby filing an amicusbriefor submittingpublic comments. OnAugust 18,

2005, theBoardissuedan orderdenyingSierraClub’s Motion to Intervenebut permittingSierra

Club to presentoral andwritten statementsduring IPCB hearingsandfile amicuscuriaebriefs

andpublic commentsin thecase.

10. Following a statusteleconferenceon July 29, 2005,thepartiesfiled aproposed

discoveryschedulewith IPCB on August4, 2005.

11. On August25, 2005,theIPCB HearingOfficer enteredan Orderdetailinga discovery

schedulethat commenceswith initial documentrequestsandinitial interrogatoriesservedon or
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beforeOctober27, 2005 andendswith responsesto final documentrequestsandfinal

interrogatoriesservedon orbeforeMarch27, 2006.

12. A briefstatusteleconferencewith theIPCB HearingOfficer took placeon September

22, 2005.

Respectfullysubmitted,

COMMONWEALTH EDISONCOMPANY

By:__________________________
Byron F. Taylor
RoshnaBalasubramanian
SidleyAustinBrown & WoodLLP
10 S. Dearborn
Chicago,Illinois 60603
(312)853-7000

Attorneysfor CommonwealthEdison
Company

September23, 2005
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CERTIFICATE OF SERVICE

I, theundersigned,certify that I haveservedtheattachedNoticeofFiling and
CommonwealthEdisonCompany’sMotion to StayPCB04-215by U.S. mail on this 23~dayof
September,2005 uponthefollowing persons:

Ann Alexander
AssistantAttorneyGeneraland
EnvironmentalCounsel
188 WestRandolphStreet
SUite2000
Chicago,Illinois 60601

DorothyGunn,Clerk
Illinois Pollution ControlBoard
100WestRandolph
Suite 11-500
Chicago,Illinois 60601

Brad Halloran
HearingOfficer
Illinois Pollution ControlBoard
100WestRandolph
Suite 11-500
Chicago,Illinois 60601

RoshnaBalasubrarnanian
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